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Sent via Federal Express

Annette Lang, Esq.

U.S. Department of Justice

Environmental Enforcement Section P.0. Box 7611
Washington, D.C. 20044-7611

RE: U.S8. v. Aeronca, Inc. et al./1l:01 CV 00439
Dear Annette:

Introduction
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This letter comes in response to your letter of July 12, 2001 and ocur
agreement to eXxtend the deadline at which Clarke’s Incinerators,
Incorporated (“CII”) can submit a counteroffer to the United States'’
demand of $716,272. As set forth below, CII believes it has viable

defenses to liability and, even if determined to be liable,

has many

equitable factors in its favor that would result in a judgment in an
amount far less than the amount currently demanded by the United States.

With respect to CII’s liability, we believe that the government will not
be able to show that CII transported hazardous substances to, or arranged

for the disposal of, hazardous substances at the Skinner Landfill.

AB

shown in CII's 104(e) responses, CII transported only construction

debris. Regardless of whether such materials generically

contain

hazardous substances, there is no evidence of which we are aware that
demonstrates that the material CII transported to the Skinner Landfill
actually contained hazardous substances. With respect to the statute of
limitations defense, our preliminary review indicates that the defense is

viable and may represent a complete bar to liability.

Even if CII 4is found to be a responsible person under CERCLA, a
consideration of equitable factors in this case warrant a much lower

payment than the government is demanding. As we have discussed,
te the

approximately one year, CII transported construction debris

for

Skinner Landfill. Despite this limited time during which CII transported
construction materials to the site, the relatively short period of time
that those materials were present in the landfill, and the non-hazardous
nature of those materials, the allocation assigned CII a ridiculously
high percentage of the outstanding response costs for at least three
improper reagons. First, the allocation grossly overestimated amount of

material that CYXI transported to the Skinner landfill. Second,

the

allocation was based almost exclusively on the exaggerated volume, rather

than the toxicity, of the waste.

Third, the allocation failed to considexr the short amount of time that
CIl’s material had been placed in the landfill, as compared to the long

amount of time that certain more hazardous materials(had_besn—satuatui_———__
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Ability to Pay

As we have discussed, CII is a small business, and ‘its ability to pay is
limited. Pursuant to your request, I have enclosed certain financial
information, as well as other related information that CII understands
you will treat with the utmost confidentlality.

As puch, CII understands that only you and any necesgary government
employees will view the enclosed information. CII undexstands that other
PRPe will not have access to elther this Jletter or CII's financial
information. Pinally, I note that some of the materials you requested
are in storage and have not yet been retrieved. I will pass that
information along to you upon receipt.

As we have discussed, Clarke's Incinerators, Incorporated (“CII”) has
little ability to pay any amount remotely approaching the United States’
demand of over $700,000. As a preliminary matter, some understanding of
CII's facility is necessaxy. CIl’s facilities consist ¢of a small two-bay
garage with three small offices situated above the garage. Mr. Clarke
and his assistant operate from this building, and four or five persons
are also employed as drivers and maintenance workers. The land on which
the garage is located, which historically supported an operating
incinerator and transfer station, consists of several feet of £ly ash
under which contaminated ground water flows. As such, it is clear that
neither CII‘s building nor land possesses any significant value.

The contaminated status of the land alsc beaxs further explanation,
CII's property has been the subject of ongoing state and federal ground
water investigations for several years. CII has incurred significant
expenses in determining the nature and extent of hazardous substances at
the site. Through these studies, CII has determined that ground water at
the site contains relatively high concentrations of certain chlorinated
hazardous substances. At this time, U.S. EPA has asked CIY to perform
additional ground-water investigations to determine whether ground water
below the shallow aquifer has been impacted by the releases of hazardous
substances at the gite. If so, then CII will face a ground-water
remedial action, the cost of which will likely exceed the value of CII's
assets, and potentially exceed the amount U.S. BEPA is currently demanding
for CII's limited involvement at the Skinner site.

Finally, CII's operations are quite tenuous. CII has temporary customers
only. CQII has no long-term contracts. Rather, CII only has short-term
contracts to haul construction and demolition debris. In the Cincinnati
area, approximately 45 companies operate within the same business and, in
any economic downturn, activity substantially decreases. Moreover, in an
attempt to survive, price-cutting is rampant, and many companies in the
business fail. CII is not General Electric, Dow Chemical, or any other
multinational goliath that is s=seeking contribution from CII. Rather,
even in good economic times, which are now rapidly fading, CII must
stxuggle to survive.

CII’'s lack of a stable financial foundation is xeflected on the attached
financial statements. Some of the important facts set forth on the
financial statements are as follows:
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1. CII keeps little cash on hand, typically on the order of $25,000-
50,000. The balance sheet for the fiscal year ending September 30,
2000 shows an aberrantly high amount because, as reflected in
executive compensation, Mr. Clarke deferred a significant amount of
hise income. The payment of any amount beyond the cash typically
kept on hand will impose a serious financial hardship on CII, as
C1I might not be able to pay its ordinary and necessary business
expenses. .

2. Obtaining a loan to pay any judgment is unreasonable and
unrealistic. Other than the garage and land, CII has few aspets of
any value that are not ordinary and necessary. Thus, CII would be
unable to Sell any assets to raise funds to pay any response costs.
Furthermore, given the environmental impairment of the land, and
the decrepit nature of the garage, it is unlikely that CII would be
able to borrow any funds using those assets as collateral.
Finally, CII has no long-term contracts or predictable accounts
receivable that could be used as collateral for any loan.

3. Finally, CII does not have sufficient cash flow to make any
significant payments over time, let alone the exorbitant amount
that the United States now demands. Again, setting aside cthe

widespread economic downturm in the industrial sector, which has
steadily worsened over the past year, and now threatens to Jinfect
the construction sector, CII faces the prospect of significant
costs ( costs that could far ocutstrip the value of CII'g husiness)
aspociated with the remedial action at the CII ©property.
Furthermore, Mr. Clarke has deferred a significant amount of income
- paying himself less than $50,000 over the past two years. Mr.
Clarke does not plan to continue to defer his income, and nothing
in U.8. EPA’s policy (or Superfund) requires a person to live near
poverty in order to settle a CERCLA case.

Finally, on a separate note, Mr. Clarke is aware of no insurance policies
or indemnification agreements that could cushion the fatal financial blow
the government mow seeks to impose on CII.

In sum, given the above analysis, CII has little money tc offer the
United States. However, CII would like to resolve the United States’
claime and put this case behind it so that the corporation can deal with
environmental problems at its own property. As such, in order to settle
all environmental matters related to the Skinner Landfill, CIX offers the
United States $30,000. This amount represents the maximum amount that
CII can reasonably afford to part with and maintain a safe cushion to
meet any unforeseen expenses associated with CII‘s business, as well as
provide some limited insurance rxelated to the potential remedial action
at his property. Please let me know if youxr client is willing to accept
this counteroffer.

Sinterely,
,n.,CZ;L35?
Jofathan A, Conte

JAC :mEm
cC: Marty Clarke
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